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IN THE UTAH COURT OF APPEALS

DUANE SHRONTZ,

:

Plaintiff/Appellant,

:

v.

:

STATE OF UTAH, Department of Transportation,

:

Case No. 991016-CA

Priority No. 15

Defendant/Appellee.
BRIEF OF DEFENDANT - APPELLEE
STATEMENT OF JURISDICTION
The instant action comes within the original jurisdiction of the Supreme Court of
the State of Utah under Utah Code Ann. § 78-2-2(3)0) (1996). On February 23,2000,
this matter was transferred to this Court by the Supreme Court of Utah pursuant to Utah
Code Ann. §§ 78-2-2(4) and 78-2a-3(2)(j) (1996).
STATEMENT OF THE ISSUES
1. The trial court correctly dismissed this action with prejudice due to the failure
of the plaintiff to file the requisite notice of claim with the Attorney General.
This issue was raised by the defendant's motion for summary judgment. R. 15-17.
STANDARD OF REVIEW: This matter was decided below upon the
defendant's motion for summary judgment. Reviewing the trial court's grant of a motion
for summary judgment "includes a determination of whether the trial court correctly
1

applied governing law, affording no deference to the trial court's determination or
conclusions of law." Burton v. Exam Ctr. Indus. & Gen. Med. Clinic, Inc.. 2000 UT 18,
% 387 Utah Adv. Rep. 21; Gardner v. Perry City, 2000 UT App 1, ^[6, 994 P.2d 811. "In
matters of pure statutory interpretation, an appellate court reviews a trial court's ruling for
correctness and gives no deference to its legal conclusions." Stephens v. Bonneville
Travel, Inc., 935 P.2d 518, 519 (Utah 1997).
2. The trial court correctly dismissed plaintiffs complaint without prejudice as to
his failure to file the requisite undertaking.
This issue was raised by the defendant's motion for summary judgment. R. 17-19.
STANDARD OF REVIEW: This issue is considered under the same standard of
review as is the first issue.
DETERMINATIVE STATUTES
Utah Code Ann. § 63-30-12 Claim against state or its employee - Time for
filing notice. (1998)
A claim against the state, or against its employee for an act or omission occurring
during the performance of the employee's duties, within the scope of employment,
or under color of authority, is barred unless notice of claim is filed with the
attorney general within one year after the claim arises, or before the expiration of
any extension of time granted under Section 63-30-11, regardless of whether or not
the function giving rise to the claim is characterized as governmental.
Utah Code Ann. § 63-30-19 Undertaking required of plaintiff in action. (1965)
At the time of filing the action the plaintiff shall file an undertaking in a sum fixed
by the court, but in no case less than the sum of $300, conditioned upon payment
by the plaintiff of taxable costs incurred by the governmental entity in the action if
the plaintiff fails to prosecute the action or fails to recover judgment.

2

STATEMENT OF THE CASE
Duane Shrontz served the Attorney General with his summons and complaint
against the State of Utah, Department of Transportation in this matter on December 11,
1998. R. 5-6. On December 15, 1998, the complaint wasfiledwith the trial court. R. 14. The State of Utah filed its answer on December 30,1998 (R. 7-11), and its motion for
summary judgment on January 28, 1999. R. 12-22. Defendant sought dismissal of
plaintiffs complaint without prejudice due to Shrontz's failure to file an undertaking (R.
17-19) and with prejudice for his failure to file the necessary notice of claim with the
Attorney General. R. 15-17.
Initially, the trial court granted the defendant's motion and dismissed this matter
without prejudice. R. 64, 68-70. But Shrontz objected to the form of the order of
dismissal. R. 65-67. Upon reconsideration, the trial court determined that the dismissal
of this action for plaintiffs failure to file the requisite notice of claim should be with
prejudice. R. 94-100. The trial court's order was entered on November 9,1999. R. 98100. Shrontzfiledhis notice of appeal on November 30, 1999. R. 104.

STATEMENT OF RELEVANT FACTS
On January 18, 1998, Shrontz's car was damaged by an avalanche while parked at
the Alta Peruvian Lodge. R. 1-2. Plaintiffalleged that the avalanche was caused by the
negligent actions of the State of Utah, Department of Transportation. R. 2.

3

On May 13, 1998, Shrontz filed a Notice of Claim with the Utah Department of
Transportation. R. 21, 30. No notice of claim was ever filed with the Attorney General
of the State of Utah. Instead, the plaintiff seeks to treat the service of the summons and
complaint in this matter as the filing of a notice of claim. Brief of Appellant at 4. It is
undisputed that the plaintiff never filed the necessary undertaking. Brief of Appellant at
4-5.
SUMMARY OF ARGUMENT
A notice of claim is required of all plaintiffs who seek to file an action against the
State of Utah or its employees. Shrontz filed a notice of claim with the Utah Department
of Transportation at a time when no such notice was required by Utah law. At no time
did he file the necessary notice of claim with the Attorney General. Plaintiffs claim that
service of the summons and complaint can meet this statutory requirement would nullify
the statute. Service of the complaint does not meet the reasons for which the legislature
required that a notice of claim be filed before an action could be commenced.
Plaintiff also claims that his action was inappropriately dismissed with prejudice
due to his failure to file the requisite undertaking with the trial court. This is false. The
trial court correctly dismissed this action without prejudice as to the plaintiffs failure to
file an undertaking. The dismissal with prejudice was solely based upon the fact that no
notice of claim was filed with the Attorney General and the time to file one had past.

4

ARGUMENT
I. SHRONTZ FAILED TO FILE A NOTICE OF CLAIM
The Utah Governmental Immunity Act governs the procedure for suing the State
of Utah, its agencies, and its employees. Both this Court and the Utah Supreme Court
have held that the filing of the notice of claim required by the Act is a jurisdictional
precondition to filing any suit against the state or its employees. Lamarr v. Utah State
Dep'tofTransp., 828 P.2d 535, 540-42 (Utah App. 1992); Rushton v. Salt Lake
County. 1999 UT 36, |18, 977 P.2d 1201; Madsen v. BorthicL 769 P.2d 245, 249-50
(Utah 1988). Full (strict) compliance with the requirements of the Utah Governmental
Immunity Act is essential to maintain a cause of action thereunder. Lamarr: Rushton,
1999 UT 36,1fl9; Scarborough v. Granite School District 531 P.2d 480 (Utah 1975).
The Governmental Immunity Act requires that:
[a] claim against the state, or against its employee for an act or omission
occurring during the performance of the employee's duties, within the
scope of employment, or under color of authority, is barred unless notice of
claim is filed with the attorney general within one year after the claim
arises,
Utah Code Ann. § 63-30-12 (1998) (in part).
Prior to May 4, 1998, the statute had required two notices of claim, one filed with
the "agency concerned" and the other with the Attorney General. Utah Code Ann. § 6330-12 (1987). But as of May 4, 1998, the statute was amended to require that notice of
claim be filed only with the Attorney General. Governmental Immunity - Notice of
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Claim, ch. 164, 1998 Utah Laws 498. This change in the Immunity Act, being solely
procedural in nature, became applicable to the plaintiffs cause of action immediately
upon its effective date. Docutel Olivetti Corp. v. Dick Brady Systems, Inc.. 731 P.2d
475, 477-78 (Utah 1986) (statute granting right to immediate appeal procedural in nature
and applicable to already filed action); State v. Higgs. 656 P.2d 998, 1000-1 (Utah 1982)
(further proceedings in pending cases are governed by newly enacted procedural laws).
At the time the plaintiff sought to file a notice of claim with the Department of
Transportation, on May 13, 1998, the effective law of Utah only required that one notice
of claim be filed, and that with the Attorney General. It is undisputed that the plaintiffs
notice of claim was not filed with the Attorney General. Even under the previous law, a
second notice of claim filed with the Attorney General was required. The trial court
correctly dismissed this action due to the plaintiffs failure to file the requisite notice of
claim with the Attorney General. Because the time period to file such a notice of claim
had expired, the dismissal was correctly made with prejudice.
Because plaintiff never filed a notice of claim with the Attorney General, he
cannot show full, or strict, compliance with the Governmental Immunity Act. Instead, the
plaintiff seeks to circumvent the act by claiming that his service of the summons and
complaint in this action upon the Attorney General within one year of the accrual of his
claim was substantial compliance with the notice of claim requirement.

d

Plaintiffs position is contrary to the undisputed facts in this matter, the
Governmental Immunity Act and its interpretation by this Court and the Utah Supreme
Court. First, the summons and complaint were not directed to the Attorney General as
required by the notice of claim statute. The summons expressly states that it is addressed
to the "above named defendant Utah Department of Transportation." R. 5. While to be
served on the Attorney General's Office, the summons and complaint were so served as
counsel for the defendant, not as a notice of claim filed with the Attorney General. Just
as the letters in question in Rushton did not alert the governmental entity that they were to
be treated as a notice of claim, the same is true of being served with a summons and
complaint on behalf of your client. Nothing about the service of the summons and
complaint would have alerted the Attorney General that this was to be treated as a notice
of claim. Rather, such service can only alert the recipient to the need to respond to an
already filed lawsuit before default is taken against your client.
Second, thefilingof a notice of claim is a jurisdictional precondition to the filing
of a complaint. Shrontz's argument combines these two separate steps into one. The
service of the complaint on the Attorney General would then become both the
jurisdictional precondition to its ownfilingunder Utah Code Ann. § 63-30-12 and the
further filing of a complaint under Utah Code Ann. § 63-30-15 (1987). Such an
interpretation of the act renders Utah Code Ann. § 63-30-14 (1965) concerning the
approval or denial of notices of claim and Utah Code Ann. § 63-30-15 (1987) concerning
7

the time period in which a complaint can be filed after a claim is denied as meaningless
and superfluous.
The service of summons and complaint upon the State of Utah does not fulfill the
requirements of the statute. A summons announces that the served parties have twenty
days to answer the accompanying complaint or have judgment by default entered against
them. R. 5. Instead, the purpose of the notice of claim is to "provide the governmental
entity an opportunity to correct the condition that caused the injury, evaluate the claim,
and perhaps settle the matter without the expense of litigation." Larson v. Park City Mun.
Corp., 955 P.2d 343, 345-46 (Utah 1998) (emphasis added); Rushton. 1999 UT 36, 1J20.
This purpose is not met by the service of the summons and complaint upon the
government.
If plaintiffs are permitted to treat thefilingof the lawsuit as the equivalent of the
filing of the notice of claim, then the statutes concerning the notice of claim are rendered
superfluous. So long as the complaint was served within one year, no notice of claim
would ever be necessary. Such an interpretation of the Governmental Immunity Act is
contrary to the rules of statutory construction. Interpretations of statutes that render parts
of the statute inoperative or superfluous are to be avoided. A. C. Fin.. Inc. v. Salt Lake
County, 948 P.2d 771, 779 (Utah 1997). Instead, statutes are to be construed so as to
render all parts thereof relevant and meaningful. Platts v. Parents Helping Parents, 947
P.2d 658, 662 (Utah 1997).
8

The notice of claim is a separate and distinct, jurisdictional^ mandated, document.
It must be filed with the Attorney General before any complaint may be filed with the
trial court. Only after the denial of a notice of claim can a plaintiff file his or her
complaint. This fact is shown by the sole case relied upon by the plaintiff in his brief.
Johnson v. Utah State Retirement Office. 621 P.2d 1234 (Utah 1980) does not stand for
the proposition, as claimed by the plaintiff, that the service of a summons and complaint
can be treated as compliance with the notice of claim requirement of the act. Instead, that
decision considered whether or not the premature filing of the complaint invalidated a
notice of claim that was filed appropriately and timely.
The plaintiffs in Johnson filed both their notice of claim and their complaint on the
same day. The defendant moved to dismiss the complaint because of this failure to
comply with the Governmental Immunity Act (lawsuit being filed before the denial of the
notice of claim). Johnson, 621 P.2d at 1236. After the notice of claim had been denied,
an amended complaint was filed alleging full compliance with the act. In Johnson, the
Court did not approve, as claimed by Shrontz, the consolidation of the functions of notice
of claim and complaint into one document. Instead, the Court ruled on whether the
erroneous filing of the premature original complaint invalidated the notice of claim that
had been timely filed.
The notice of claim wasfiledwith the attorney general and the agency
concerned within a year after the cause of action arose as provided by § 6330-12. Thefilingof the original complaint on the same day as the notice of
claim did not nullify the effect of the notice of claim. The amended
9

complaint, filed as a matter of right pursuant to Rule 15(a), Utah Rules of
Civil Procedure, indicated plaintiffs compliance with the Governmental
Immunity Act and was filed within one year after the denial of the claim or
after the end of the 90-day period in which the claim is deemed to have
been denied.
Johnson, 621 P.2d at 1236.
Unlike the plaintiffs in Johnson, Shrontz never filed a notice of claim. The Court's
holding that a wrongly filed complaint does not nullify the effect of the proper filing of a
notice of claim cannot be stretched to the extent sought by Shrontz. Plaintiff asks this
Court to excuse his entire failure to file any notice of claim. This it should not do.
Because the plaintiff never filed a notice of claim with the Attorney General, a
jurisdictional precondition to the filing of this action, the trial court correctly dismissed
this action. Because the time for filing such a mandatory notice of claim had expired, the
trial court correctly dismissed this action with prejudice and that decision should be
affirmed on appeal.
II. THIS ACTION WAS CORRECTLY DISMISSED
WITHOUT PREJUDICE DUE TO SHRONTZ'S
FAILURE TO FILE AN UNDERTAKING
It is undisputed that the plaintiff failed to file the mandatory undertaking at the
time he filed this action. The defendant sought the dismissal of this action without
prejudice based upon this failure. R. 17-19. The trial court originally dismissed this
action without prejudice, in part based upon this shortcoming. R. 68-69, 94. This action
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was dismissed with prejudice, not because of the failure to file an undertaking, but for the
failure to file a timely notice of claim. R. 94-96, 98-99.
The trial court correctly dismissed this action without prejudice based upon the
plaintiffs admitted error in failing to file an undertaking. This decision should be
affirmed on appeal regardless of the Court's decision on whether the trial court was
correct in its decision regarding the plaintiffs failure to file a notice of claim.
CONCLUSION
For the above stated reasons, defendant State of Utah, Department of
Transportation asks this Court to affirm the dismissal of this action.
DEFENDANT DOES NOT DESIRE ORAL ARGUMENT
OR A PUBLISHED OPINION
The defendant-appellee does not request oral argument and a published opinion in
this matter. The questions raised in this appeal are not such that oral argument or a
published opinion are necessary, though the defendant desires to participate in oral
argument if such is held by the Court.
I
Respectfully submitted this 3

' day of April, 2000.

BRENT A. BURNETT
Assistant Attorney General
Attorney for Defendant-Appellee
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CERTIFICATE OF SERVICE
I hereby certify that I mailed two true and exact copies of the foregoing Brief of
Defendant-Appellee, postage prepaid, to the following on this the 3 ^
2000:
Bryan W. Cannon
871 East 9400 South
Sandy, Utah 84094
John R. Riley
175 South West Temple, Suite 710
Salt Lake City, Utah 84147
Attorneys for Plaintiff/Appellant
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Attorney General
Attorney for Defendant
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FILED DISTRICT COURT
Third Judicial District
JUL 1 2 1999
K.8ALT LAKE COUNTY
Bjr-

¥

Deputy dork

IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

DUANE SHRONTZ,
SUMMARY JUDGMENT
Plaintiff,
Civil No. 980912765

v.

THE STATE OF UTAH, Department
of Transportation,

Judge Frank G. Noel

Defendant.

The defendant's Motion for Summary Judgment came before the court on Friday, June 4,
1999. The plaintiff was not present, but represented by counsel, John R. Riley. Sandra L.
Steinvoort, Assistant Attorney General, appeared on behalf of the defendant.
The court having reviewed the pleadings filed in this matter, having heard argument of
counsel and upon further consideration, now and therefore, holds as follows:

1. That the plaintiff did not strictly follow the statutory requirement of U.C.A §
63-30-12 because he failed to deliver a Notice of Claim to the Attorney General prior to the
filing of the Complaint or within one year of the claim arising.
2. That the plaintiff failed to file an undertaking as required by U.C.A § 63-30-19.
NOW AND THEREFORE, IT IS HEREBY ORDERED:
1. That Summary Judgment is granted Without Prejudice so tho plaintiff may T
*efife4riSTmTiptaiT^^
s4€trspccifiea%'U.C.A. § 63 30 12 (l998J"5M^lse-arry-zp^^

DATED this-sA^ftay oUtmerr999.\

BYTH
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ADDENDUM "B

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

DUANE SHRONTZ,
Plaintiff,

:

MINUTE ENTRY

:

CASE NO.980912765
Judge Frank G. Noel

Vs.

:

STATE OF UTAH, Department of
Transportation,
Defendant.

Now before

:
:

the Court is plaintiff's Objection To

Judgment Order submitted by defense counsel.

Summary

The Court heard oral

argument and now rules as follows:
After reviewing this matter, including the memos submitted by
the parties and the video tape of the Courts ruling, and after
hearing oral argument on this matter, the Court feels that some
clarification is in order.
With regard to the claim that the plaintiff failed to file a
bond, the Court granted defendants Motion For Summary Judgment
Without Prejudice.
With regard to the claim that plaintiff failed to strictly
follow the provisions of the Governmental Immunity Act, the Court

SHRONTZ VS. STATE
was

of

the

PAGE TWO

opinion

that

the

MINUTE ENTRY

complaint

simultaneously with the Notice of Claim.

cannot

be

Indeed, in this

filed
case,

plaintiff filed an earlier Notice of Claim with UDOT, but did not
file a Notice of Claim with the Attorney General's Office.

While

counsel thought that he had filed a Notice of Claim simultaneously
with the filing of the complaint, it appears that the Notice of
Claim was not attached to the complaint in the Courts file, and the
Attorney General's Office also denies having received a Notice of
Claim separate from the complaint itself.

It appears that the

plaintiff has failed to demonstrate that he served a Notice of
Claim upon the Attorney General simultaneously with the filing of
the complaint.
At Oral Argument, the Court was inclined to grant the Motion
For Summary Judgment without prejudice allowing the plaintiff to
bring the action again and argue at that time that the filing of
the first complaint could served as notice under Rule 63-30-12
inasmuch as it was served upon the Attorney General within the one
year period of time.
feels

that

the

The Court has reconsidered that issue, and

issue

of

whether

the

complaint,

having

been

dismissed, could serve as notice, should be decided in this case.
In Lamar vs. Utah State Department of Transportation 8-28P2
535 (Utah App.)(1992), now the Court took a rather strict view of
the notice

requirements

of the Governmental

Immunity Act, and

affirmed a summary judgment in favor of UDOT because plaintiff had

SHRONTZ VS. UDOT

PAGE THREE

MINUTE ENTRY

failed to file the Notice of Claim with the Attorney General, even
though a Notice of Claim had been filed with the Department of
Transportation.

In plain reading, the statute requires the filing

of a Notice of claim with the Attorney General's Office and an
opportunity for the State to either accept of deny the claim, prior
to the initiation of an action in District Court.
done

in this case.

Accordingly,

That was not

the Court having

sua

sponte

reconsidered its ruling hereby orders that this matter be dismissed
with prejudice, and instruct counsel for the Attorney General's
Office to prepare an appropriate Orde
Dated thiis

l-t
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FILED DISTBiGY C8UBT
Third Judicial District

SANDRA L. STEINVOORT - 5352
Assistant Attorney General
JAN GRAHAM (1231)
Attorney General
Attorney for Defendant
160 East 300 South, Sixth Floor
Salt Lake City, Utah 84114
Telephone: (801) 366-0100
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By-
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IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

DUANE SHRONTZ,
Plaintiff,
v.

ORDER GRANTING DEFENDANT'S
MOTION FOR SUMMARY
JUDGMENT
Civil No. 980912765

THE STATE OF UTAH, Department
of Transportation,

Judge Frank G. Noel

Defendant.

The defendant's Motion for Summary Judgment came before the Court on Friday, June 4,
1999. The plaintiff was not present, but represented by counsel, John R. Riley. Sandra L.
Steinvoort, Assistant Attorney General, appeared on behalf of the defendant. The Court reviewed
the pleadings, heard argument of counsel and granted the defendant's motion for summary
judgment without prejudice. Plaintiff then filed an objection to the proposed Summary Judgment
without Prejudice. Defendant responded. Plaintiffs Objection to Summary Judgment without

Prejudice was argued before the Court on October 1,1999 and taken under advisement.
Now therefore, the Court, having sua sponte reconsidered its ruling, hereby orders and
decrees as follows:
1.

That summary judgment is granted and the plaintiffs complaint is dismissed with

prejudice.
DATED this

4

day of November, 1999.

BY THE COURT:

Frank G. Noel
District Court Judge

2

&£*t&S^>

